
2 IFLR/October 2012 www.iflr.com

Co-published section: Structured finance & securitisation

S
ecuritisations have been used in
Panama for close to a decade. The
first securitisation in recent years
was structured by the Panama

branch of The Chase Manhattan Bank in
1994. It consisted of mortgage pass-through
securities, which were registered with the
Panamanian Securities Commission and
successfully placed in the local market. Since
this transaction, mortgages have been
securitised by other financial institutions,
using more complex structures. La
Hipotecaria, a mortgage originator, for
instance, has been very active in structuring
collateralised mortgage obligations, some of
which have achieved investment grade.
Future flow cross-border transactions have
also been done by Panamanian originators.
The two largest Panamanian banks, Primer
Banco del Istmo and Banco General, have
securitised their Visa and MasterCard
receivables, repeatedly. Aracruz Trading, a
Panamanian subsidiary of Aracruz Celulose,
has also done several securitisations of export
receivables in recent years. Securitisations
gained attention in 1999 when legislation
was adopted to reinforce the legal framework
in order to facilitate the securitisation of
future flows. There are some important legal
risks to be considered when structuring

future flow securitisations of credits for
Panamanian originators.

A big advantage of securitised credit is
the possibility of separating the credit risk
of the assets from the credit risk of the
originator. In well structured
securitisations, investors are isolated from
the bankruptcy risk of the originator and
from delays in the execution of their credit,
which may arise from automatic stay
provisions of bankruptcy laws. By
separating these risks, securitisation
structures have permitted the creation of
instruments whose credit rating is higher
than the general credit rating of the
originator. To achieve this objective, assets
are typically sold to a bankruptcy-remote
entity, whether a corporation or a trust, or
in a true sale transaction. Assets that cannot
be avoided or consolidated in the event of
the originator’s bankruptcy are also sold.

To avoid the risk that the issuer will itself
become bankrupt, limitations are imposed
on the ability of the issuer to engage in
activities other than the holding of the
securitised credits, including, for instance,
limitations to borrow money; to incur
other obligations; to dispose or
encumbrance its assets; and to file for
bankruptcy. Some of these limitations must
be in the Articles of Incorporation of the
issuer, while others are imposed as
covenants in the securitisation documents.
Legal issues may arise under the laws of the
jurisdiction of incorporation of the issuer as
to the legality and enforceability of some of
these limitations. When setting up a special
purpose vehicle to hold securitised assets,
consideration must be given to select a
jurisdiction, such as Panama, where such
limitations can lawfully be structured into
the corporate structure of the company.

True sale transactions
To protect against the risk that the issuer and
its assets will be affected by the originator’s
bankruptcy, the transfer of the assets from
the originator to the issuer must be a so-
called true sale. If the transfer is a true sale,
the securitised assets will not be deemed to

be part of the originator’s bankruptcy estate
and will not be subject to claims from the
originator’s creditors. However, if the
transfer is not a true sale, and it is
characterised as a loan, a court may deem
the assets to be owned by the originator,
leaving the issuer, at best, with a security
interest on the assets. Although as a secured
creditor the issuer will have a first priority
lien on the securitised assets (assuming that
proper actions were taken to perfect the
security interest), it will be subject to
bankruptcy laws and may not escape delays
in the execution of its credit. To achieve a
true sale in a future flow transaction, several
conditions must be met.

First, the documentation must clearly
reflect that the originator intents to sell the
credits to the issuer, and the issuer intents
to purchase the credits from the originator.
Careful consideration must always be given
to provisions in the documentation which
create recourse against the originator,
obligations on the part of the originator to
repurchase any assets, and rights of the
originator to any surplus collections on the
assets. These provisions need to be drafted
in ways that do not place into question the
intent of the parties or the character of the
transaction.

Secondly, the credits must be
identifiable: there is no absolute
requirement in Panama that the credits be
itemised in the sales agreement, as long as
they are ascertainable from the
documentation without need for any
further agreement between the originator
and the issuer. Future flow securitisations
are valid in Panama, as there is no
requirement that the credits or receivables
be in existence on the date of the sale.
Future credits can be sold in Panama,
subject to the condition that the credits
come into existence. Any doubts as to the
legality of future flow transactions were put
to rest in 1999 when legislation expressly
recognised the validity of such sales in the
context of securitisations. Such sales are
lawful even if the agreements pursuant to
which the credits will be generated have not
been executed at the time the future credits
are sold.

Thirdly, the purchase price must be
stipulated in the sales agreement or at least
be ascertainable from the documentation,
without need for any further agreement
between the originator and the issuer. The
purchase price must be, in whole or in part,
paid in money. Since the US dollar is legal
tender in Panama, the purchase price may
be expressed in US dollars and investors
need not be concerned with currency
exchange risks.
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Fourthly, delivery of the purchased assets
is essential to transfer title. Panamanian law
is flexible on this point and allows fictitious
delivery of intangible assets. Under the
traditional rules of contracts, delivery of
intangible assets is deemed to have
occurred if the sales agreement is prepared
in the form of a public deed (escritura
publica) before a Notary Public in Panama.
To facilitate compliance with this
requirement, in 1999 legislation was
adopted allowing delivery of intangible
assets by the simple acknowledgment of the
signatures of the seller and buyer in the
sales agreement before any Notary Public.

A fifth requirement is that notice of sale
must also be given to the debtor of the
receivables. Although previous legislation
required that debtors acknowledged receipt
of this notice before a Notary Public in
presence of two witnesses, under the
legislative changes introduced in 1999 this
notice can now be given to debtors in any
written form, without the requirements of
notarisation or witnesses.

Finally, the sales agreement must be in
writing and the signatures of the seller and
buyer must be acknowledged before a
Notary Public for the assignment to be
effective against third parties, including
other creditors of the originator. 

If the above requirements are met, there
is a true sale of credits under Panama law,
which is isolated from the bankruptcy risk

of the seller, even if the transaction is re-
characterised as a secured loan for tax
purposes.

In some transactions, a backup pledge
has been included in the documentation, as
a precautionary measure in the event that
the transfer is not recognised as a true sale
by a court. Although a backup pledge gives
the issuer clear prior rights to the assets
over any other creditor of the originator,
the issuer may not escape delays in the

exercise of its rights over the assets in the
event of bankruptcy of the originator.
Some people have also argued that the mere
existence of a backup pledge may call into
question the actual intent of the originator
to sell the assets to the issuer.

If the transfer of the credits from the
originator to the issuer is a true sale, it can
only be avoided by a bankruptcy court in
two cases.

The first is if the transfer was made
within 30 days before the date of the
declaration of bankruptcy of the originator
and it lacked adequate consideration, it was
done to create a pledge, mortgage or any
other preference to secure an antecedent
debt, or it was done to pay debts not yet
due. The second is if the transfer was made
with the intent to defraud creditors, or to
hide assets from creditors’ reach.

When structuring future flow
securitisations, investors need to confirm
that none of these circumstances is present
at the time of the transfer of the receivables
from the originator to the issuer.

In Panama, executory contracts
(contracts that have not been performed by
either one of the parties) are generally
terminated by operation of law upon the
declaration of bankruptcy of one of the
parties. Sales agreements between an
originator and the issuer for the transfer of
receivables, however, even if executory, can
either continue in existence or be
terminated upon the declaration of
bankruptcy of the originator, at the issuer’s
option.

Finally, when the originator is a bank,
the risk of interference by the
Superintendent of Banks during the period

of intervention must also be duly
considered and dealt with in the structure.

Taxation and accounting
Securitisations must be structured to be tax-
efficient, thereby avoiding double taxation
of the issuer and the investor. There are no
specific provisions dealing with the taxation
of securitisations in Panama. Therefore tax
consequences of securitisations must be
established by applying general rules of
taxation. Although the tax authorities in
Panama have not issued regulations or
opinions on the tax implications of
securitisations, it is likely that most future
flow securitisations will be deemed to be
secured loans.

If the transaction is characterised for tax
purposes as a loan, no taxable interest
would be implied on the loan if the
proceeds of the loan are not used by the
originator in Panama, as such interest
would not be deemed Panama source
income. On the other hand, if the proceeds
of the transaction are used by the originator
within Panama, there is a risk that the tax
authorities may tax the transaction as a
loan. If the transaction is taxable, a 12.5%
withholding tax on interest payments
would be applicable if the securities are
held by foreign investors. Local investors
would have to recognise interests received
as income in their tax returns and pay
income tax on such income at their
applicable rates.

In securitisations where the originator is
a bank licensed to operate in Panama,
taxation has been avoided, even when the
proceeds of the transaction are used by the
originating bank in Panama, by selling the
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receivables first to an affiliated offshore
bank and then having the offshore bank sell
the receivables to the issuer. This tax-free
structure can be achieved because it takes
advantage of a provision in the tax laws
which exempts from income tax interest
payments made on a loan by a bank in
Panama to a bank outside of Panama.

In domestic securitisations of residential
mortgages, adverse tax effects have been
avoided by matching and off-setting the
interest income received by the special
purpose vehicle with interest payments
made by the vehicle to investors.

The accounting treatment of
securitisations is centred on two key issues:
first, should the securitised assets remain as
part of the balance sheet of the originator;
and second, should the originator
consolidate the special purpose vehicle in

its financial statements. Generally
speaking, companies in Panama apply
either International Accounting Standards
or USGAAP in the preparation of their
financial statements. Thus, the accounting
issues and uncertainties facing Panamanian
originators in future flow securitisations are
not any different that those being faced by
originators in other large markets. What
one must bear in mind in local
securitisations is that the tax treatment of a
securitisation will be significantly
influenced by the accounting treatment of
the structure. In the securitisation of credit
card receivables of Primer Banco del Istmo
and Banco General, for instance, both
institutions treated the transaction as an
on-balance-sheet transaction.

Registration of securities
Securities issued by special purpose vehicles
for the securitisation of credit are generally

considered “securities” within the meaning
of Panama’s securities law. If the securities
are not offered in Panama, or are offered
pursuant to an exemption from registration,
they need not be registered with the
National Securities Commission. If they are
publicly offered in Panama, however, they
must be registered.

Also, when structuring a securitisation,
consideration must be given to avoid the
special purpose vehicle being characterised
as an investment company.

Although securitisations tend to be
complex and costly structures, companies
and investors in Panama are becoming
more familiar and comfortable with these
structures and instruments, and it is
expected that the number of both local and
cross-border transactions will continue to
grow. 

“Securitisations
must be structured
to be tax-efficient,
thereby avoiding
double taxation”



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




